Some considerations when accessing data and information and releasing it (through GBIF)

(Source: Manuel Ruíz-Muller, 2004)

Release of information. As part of its institutional operating policies, GBIF formally recognises the sources of the information it provides.  GBIF should also develop a set of minimum conditions to which all providers should agree if they want to make their data available (N.B. as seen in the GBIF Data Use and Data Sharing Agreements). 

Property over electronic images and photographs.  Copyright faces considerable challenges in the area of electronic and digital images. Legal doctrine has made a distinction between “photographic works” protected by copyright and “mere photography” or images protected mainly by neighbouring rights. This dual regime is recognised in different European laws (i.e. Germany, Spain, and Austria) and appropriately highlights the difference and contrast – sometimes difficult to pin point - between the artistic creativeness in certain photography and most “mass produced” photos. 

Disclaimers.  Web page operators – including scientific research institutions such as botanical gardens, gene banks, etc. - regularly present very detailed declarations to exempt them from responsibilities and legal liability when information and data they provide is inexact or may cause harm or injury to users of that data and information. Sometimes, operators use disclaimers to indicate that trademarks or social denominations of companies may be useful to and informative for consumers and not as means to generate publicity to them. Disclaimers seek a preventive protection against allegations regarding false information, utilisation of links to illegal web sites or materials, etc.

The argument for the use of disclaimers to exonerate from responsibility and liability is that, in many cases, the contents of the web page (or database) may originate from a third party with which there is no formal relation and whose reliability cannot be guaranteed.. However, a copyright holder (whose information is held in a provider database) will always have the opportunity to initiate a legal action against any third party -even an information provider like GBIF - which might be in violation of his rights. A disclaimer will not prevent this type of action. Two types of solutions can be found in legal doctrine for this type of situation. Under the 1998 Digital Millennium Copyright Act of the US (which modifies the Copyright Act) a system of vertical exoneration for different service providers is in place. 

In contrast, under the European Directive 2000/31 on electronic commerce, a horizontal system of exoneration is offered to access and service providers. Under this system, there is no legal responsibility or liability on the part of the service provider (i.e. GBIF) to control the legality of the information and data it provides unless the provider knew about the illicit nature of the information and does not notify and retire this information. In terms of where can a lawsuit be eventually initiated against a service provider, this is governed by Private International Law rules. These include: where are relevant effects generated; where the service provider is physically located and/or where can access to illicit content be verified. 

The paper commissioned to Manuel Ruíz-Müller (2004) can be downloaded from:

http://www.gbif.org/prog/ocb/iprmtg
Some Useful Definitions
(Source: Manuel Ruíz-Müller, 2004) 

Intellectual property (IP), allows people to own their creativity and innovation in the same way that they can own physical property. The owner of IP can control and be rewarded for its use, and this encourages further innovation and creativity to the benefit of us all.

It will often not be possible to protect IP and gain IP rights (or IPRs) unless they have been applied for and granted, but some IP protection such as copyright arises automatically, without any registration, as soon as there is a record in some form of what has been created.

The four main types of IP are:
· patents for inventions - new and improved products and processes that are capable of industrial application

· trade marks for brand identity - of goods and services allowing distinctions to be made between different traders

· designs for product appearance - of the whole or a part of a product resulting from the features of, in particular, the lines, contours, colours, shape, texture or materials of the product itself or its ornamentation;

· copyright for material - literary and artistic material, music, films, sound recordings and broadcasts, including software and multimedia 

Copyright: It is a special, tangible property right. It grants a right to the creators of original literary, scientific and artistic works. Copyright does not require formalities (it is an automatic right) and is generated with the actual creation of work and lasts (as a general rule) for the life of the creator plus, generally 50 years (70 years in the USA and varies within the EU, though 50 years is the minimum set by the Berne Convention). It prevents unauthorized reproduction, public performance, recording, broadcasting, translation, or adaptation of the protected work and allows the collection of royalties for authorised use.  

Copyleft: Whilst traditional copyright seeks to give an author or creator of a work, exclusive rights to copy, modify and distribute the work (or licence these rights), copyleft has emerged as a means to wilfully revoke the exclusivity of these rights under certain terms and conditions, so that anyone can copy and distribute the work or properly attributed derivative works, while all copies remain under the same terms and conditions of the original (Stutz, 2001). It is basically a specific type of licence. 

In the context of software and program development, some describe it as a general method for making a program free software and requiring all modified and extended versions of the program to be free as well (Free Software Foundation, 2002).  Under a copyleft regime, all users will have the freedom to modify and adapt the program freely, upon the condition that their resulting development is also made freely available for use (and further adaptation). This is the principle under which Linux operating system was developed. Some call these products “open source products” or “open source software”. To copyleft a program, copyright should be stated and distribution terms should indicate that all users have the right to use, modify and redistribute a programs code or program derived from it but only if distribution terms are unchanged. The Free Software Foundation and others have developed standard model licences (i.e. General Public Licence or a Design Science Licence) which determine specific conditions and terms to operationalise copyleft regimes. Copyleft is a creative reaction to the excessive powers being concentrated in software producers and the limitations to the advancement of technology (and science in general) these powers were generating.

Other IP Rights:
Although copyright, designs, patents and trade marks provide a range of IP protection, there are a number of other forms of IP and subjects related to IP:

· rights in performances for performers and those making recordings of performances 

· protection for trade secrets under confidentiality agreements 

· database right for some types of database (other types may be protected by copyright) 

· protection for semi-conductor topographies 

· plant breeders' rights in plant varieties 

· protection for geographical indications of origin 

· protection of conditional access technology for broadcasts and other transmission 

· protection against unfair competition under "passing off" law 

· publication right for first publication of material in which copyright has expired 

· protection against circumvention of copy protection devices 

Protection of Databases: Databases may be protected in Europe and the USA (and elsewhere) through copyright due to the selection and arrangement of their content. If the data and material are arranged in such a way that items are individually accessible, they may be protected by copyright. 

Copyright protection requires that the database must be original in the selection or arrangement of the contents. Originality in a database will be met if, by reason of the selection or arrangement of the data and information, the database expresses the authors (creators) own intellectual creation.

Contents of the databases: Many databases are collections of copyright works. When compiling or creating a database, due consideration needs to be given to this copyright and, in many cases permission will need to be obtained from the owners of copyright (or database or sui generis right). When a database is delivered on line there will often be a contractual agreement between the database owner and the user, setting out what use is permitted.

Databases and sui generis rights: This applies to non-original databases which show there has been a qualitatively and/or quantitatively substantial investment in the obtaining, verification, or presentation of their content. It applies to databases that do not reach the originality criteria and thus may not be protectable under copyright. 

Beneficiaries of the sui generis right and reciprocity. The sui generis right in the EU applies to database whose makers or right holders are nationals of the EU or have habitual residence in the EU. It also applies to companies and firms formed in accordance to Member States law and having their central office and administration within the EU. If it only has a registered office, its operations must be linked on an ongoing basis with the economy of a Member State. In the case of countries which are not covered under the above, the European Council will conclude individual agreements (proposed by the Commission).  

What are the “fair dealing” (or “fair use” doctrine in the US) exceptions to copyright? Some copyright exceptions are limited by “fair dealing”. The recognition for a balance between the exclusive rights of authors and creators and the social goal of disseminating knowledge has made international copyright law place limits - under certain circumstances- on the right to prevent unauthorised use of protected creations. The Berne Convention for example determines that countries may allow for the reproduction of certain works in certain cases, provided that such reproduction does not conflict with normal exploitation of the work or cause unreasonable damage to the interests of the copyright owner. National legislation in regions and countries incorporate to a varying degree and level exceptions for copying for personal use, education, research, library use, news reporting, etc. and provided no commercial or industrial use is implied. IT has had and is having considerable impact on the possibilities of copying materials and thus, this same technology is adopting technological restrictions (encryption or circumvention measures) which, in turn, could have an impact on the fair dealing exception and reduce options for accessing data and information.

Copyright and public domain.  Copyright involves moral, personal rights and an exclusive, economic right which gives the creator the right to authorise the use of his creation and obtain a benefit. Moral rights are recognised in Europe and most legislations. The economic right is limited in time by law. Within the period of protection, the author (or creator) can receive an economic income for the use of his work. Within this period, the creation is said to be in the “private domain” in the sense that, in general, any use – whether for profit or non- for profit – of the work will need to be authorised. For an author, this period extends to 50 years after his death (minimum protection awarded by the Berne Convention). The period varies in the case of legal persons, legally entitled to the copyright.  Once the protection period has been extinguished, the creation enters into the “public domain” and its use is free. However moral rights (recognition of the paternity or “authorship” of the creation and the integrity of the work) are valid indefinitely.  

Databases and their protection.  A database is a collection of works, information, data or other materials which have been arranged in a systematic manner and can be accessed individually by electronic or other means. Works stored may be protected by copyright in themselves. Generally, a database – whether in an electronic form or not - will combine a set of copyright protected works and non - protected works or data. The copyright in the database is independent from specific copyright in each of the works included in it. Data and information should be available individually. It should be noted that the software that helps to organize, retrieve, etc. the data, may also be subject to legal protection through patents or copyright. Although essentially linked, the software and the database itself are distinct elements and may be subject to differentiated legal regimes. 
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