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2.3 Data Policy

2.3.1 Introduction

As noted at the beginning of this chapter, the primary question under GBIF’s data policy activities is “whether GBIF has made sufficient and appropriate progress toward…making scientific biodiversity data freely and openly available over the Internet?” A related, subsidiary question regarding intellectual property rights (IPR) issues is:

i. IPR: has GBIF developed sufficient and appropriate ways to deal with IPR, access, and benefit sharing issues?

We address these questions by focusing first on the GBIF policy of free and open online access together with IPR issues, and second on benefit sharing, which helps stimulate open access.

The analysis in this section is based on the Secretariat’s self-assessment, the responses to the Governing Board and experts questionnaires, the results of a March 2004 IPR Experts workshop organized by GBIF, and other research performed by the Review Committee.
2.3.2 The Status of GBIF’s Progress toward Making Scientific Biodiversity Data Freely and Openly Available on the Internet
GBIF’s IPR-related considerations are covered under Paragraph 8 of its MoU. This paragraph, reproduced in Box 2.1 below, establishes the framework under which GBIF must operate.

Paragraph 8. Intellectual Property

1. Applicable Law

Nothing in this MOU should be read to alter the scope and application of Intellectual Property Rights and benefit sharing agreements as determined under relevant laws, regulations and international agreements of the Participants.

2. Access to Data

To the greatest extent possible, GBIF is foreseen as an open-access facility. All users, whether GBIF Participants or others, ought to have equal access to data in databases affiliated with or developed by GBIF.

3. Intellectual Property Rights to Biodiversity Data GBIF should encourage the free dissemination of biodiversity data and, in particular:

a. should not assert any Intellectual Property Rights in the data in databases that are developed by other organizations and that subsequently become affiliated to GBIF;
b. should seek, to the greatest extent possible, to place in the public domain any data commissioned, created or developed directly by GBIF; and
c. should respect conditions set by data providers that affiliate their databases to GBIF. When establishing affiliations or linkages with other databases, GBIF should seek to ensure that the data so made available will, in effect, be in the public domain, and will not be subject to limitations on its further non-commercial use and dissemination, apart from due attribution.

4. Attribution

GBIF should seek to ensure that the source of data is acknowledged and should request that such attribution be maintained in any subsequent use of the data.

5. Access to Specific Data

Nothing in this MOU should be read to restrict the right of owners of databases affiliated with GBIF to block access to any data.

6. Validity of Data

It should be a condition of access to and use of GBIF that users acknowledge that the validity of the data in any databases affiliated with GBIF cannot be assured. GBIF should disclaim responsibility for the accuracy and reliability of the data as well as for the suitability of its application for any particular purpose.

7. Legitimacy of Data Collection

Where the collection of new data has entailed access to biodiversity resources, GBIF should ask for reasonable assurances from the data holder that such access was consistent with applicable laws, regulations and any relevant requirements for prior informed consent.

8. Intellectual Property Rights to Biodiversity Tools

GBIF may claim appropriate Intellectual Property Rights available within applicable national jurisdictions over any tools, such as search engines or other software products that are developed by GBIF while carrying out the GBIF Work Programme.

9. Technology Transfer

The Participants acknowledge that, subject to any relevant Intellectual Property Rights, GBIF should seek to promote the non-exclusive transfer to research institutions in developing countries of such informatics technology as it has available, especially in conjunction with training and capacity development programs.

As noted in a report by Manuel Ruíz Müller “An analysis of the implications of intellectual property rights on the Global Biodiversity Information Facility” (February 2004), that was commissioned by GBIF, IPR issues are complex and a source of great concern in many parts of the world. There are significant differences in legislative and regulatory approaches in different jurisdictions that can lead to confusion and even legal conflicts regarding the use of data and other information products accessed through GBIF. Moreover, IPR in the context of data and databases constitutes a new and emerging field of law and regulation. New concepts are being developed and previous assumptions and norms are being changed. Although a discussion of these differences and changes is beyond the scope of our review, GBIF needs to address the various IPR and data policy issues seriously, and in an open and transparent way, to ensure the long-term success of the facility.
GBIF has in fact made some important progress in this area, especially over the past year. It initiated a wide consultation process on its data access and data use agreements and presented version 12 for final approval at the Governing Board (GB) 9 meeting. Interim versions were available online prior to their adoption by the Governing Board. In addition, GBIF commissioned the background document on IPRs by Ruíz, and convened an experts meeting in Madrid in March 2004. A detailed presentation on the results of that meeting and on GBIF’s data policy and related IPR issues was provided at GB 9 by the OCB Programme Officer.

Nevertheless, there is a general lack of understanding of IPR issues as they relate to data, leading to confusion, not only by the broader scientific community, but even by the Governing Board members and participating organizations. Many Governing Board and expert respondents to our

questionnaire said they did not know enough to respond fully, or they noted that the lack of knowledge was a problem generally. Even the Secretariat lacks a deep understanding of the legal issues underlying its data policy, especially across the many jurisdictions of its Participants and data providers. It also should be noted that a majority of the Participants in the Madrid meeting of experts were not experts in IPR and data policy issues, but were themselves seeking a better understanding and guidance on this topic.

Despite the apparent lack of expertise by many representatives affiliated with GBIF, the organization’s open access policy was strongly supported by almost all Governing Board and independent expert respondents. Most scientists seek out open sources for primary data and try to avoid services where access is restricted or based on payment of a fee. This is especially true for users in developing countries, for whom any access fee can pose an insurmountable barrier. The GBIF policy follows the original OECD recommendation, and also is compatible with article 8(j) of the CBD. The analogy to the policy for basic genomic data in GenBank (i.e., the Bermuda

Principles) is appropriate. As noted in section 2.2.6, GBIF’s policy also is very important as leading by example and for promoting OA to publicly funded data globally. The free and open data policy has many benefits for scientific collaboration and synergies, as well as myriad other potential applications as the databases it serves become more robust.

One implication of GBIF’s data policy is that the public sector has a special responsibility to make data available openly and freely. This further implies that it is the responsibility of governments to adequately fund these activities to fulfill the free and open data requirement, although this is far from being actually realized.

Some Governing Board members are absolutist about the free and open policy in that they believe everyone must follow this model for all types of users, while a few believe only not-for profit users should have free access. No one believes that GBIF would succeed with a closed and proprietary approach, however. GBIF thus needs to maintain and promote its established free and open policy, but also actively deal with the problems that may arise.
Of course, the data are not “free” in the sense that they cost money to produce. Hence, the question is who pays? Because of the basic and primary nature of the data that GBIF wishes to make available, the data essentially are outside the market economy, with a user base primarily consisting of public-sector scientists, other public-interest users, and students. This makes it all but impossible to recoup even a small percentage of the providers’ costs in making the data available online. Their rewards, therefore, are based primarily on non-economic incentives such as individual and institutional recognition for their contributions to the public good, greater visibility in the biodiversity community, and promotion of related interests.

One concern is that the free and open data policy leads some providers to supply less useful information and withhold information they believe thay can otherwise sell. This is a question of product differentiation and price discrimination. Whereas the primary data may be free, related services or value-added data may be able to be sold. Since the GBIF portal is focused on providing access to the primary biodiversity data, however, such behaviour on the part of the data providers is not necessarily problematic and can be accommodated under the terms of the data policy (MoU Paragraph 8, articles 3(c) and 5). Different models of access may be needed and there are different ways to structure these relationships using more nuanced approaches. Thus, while the default principle of free and open access is correct and must be defended for the primary biodiversity data, the reality may not always match the ideal. An important factor here is for GBIF to exert sufficient quality control and promote quality standards pertaining to the data that are provided freely and openly, and this issue is discussed further in section 3.2 below.

There also are some problems associated with the need to keep certain types of data confidential. One well-recognized concern is not to make data on the location of endangered species available. Data providers can block access to certain fields of their databases and also maintain ownership and control over the content of the data, and hence are responsible for obeying all laws and for any consequential damages that may arise. However, the question of GBIF’s complicity in any liability caused by the original data provider remains open and can vary across different jurisdictions.

For observational data gathered by groups of scientists in field work, there may be a need for more attention to the investigators’ IPRs or to proper acknowledgement of contributions. Another sensitive issue is data on indigenous plants that may need to be kept proprietary because of a legitimate fear of loss of derivative IPR and commercial benefits. This latter concern is sometimes used spuriously, however, to justify withholding of information that can otherwise be made openly available without any risk of direct or derivative economic loss. Efforts therefore need to be made to differentiate between that narrow class of data that may legitimately require secrecy and proprietary protection from the vast amount of primary data that do not have such attributes.

Yet another problem that has been identified pertains to the digitization of legacy analog data sets in systematics collections. The original copyright holder cannot always be ascertained and there are concerns of possible infringement if the copyrightable portions of the original data sets are made freely and openly available online without proper attribution.

There also appears to be an unfounded concern that was raised at the March 2004 experts’ meeting. Some institutions or organizations that hold large collections from other countries, many of which are historical collections and for which there are no “formal permissions” to make the data available, have expressed a concern that the countries of origin may wish to reclaim  the specimens on which the data are based. The study that GBIF commissioned from the Centro de Referência em Informação Ambiental (CRIA) in Brazil on experiences regarding data sharing with countries of origin (i.e., “data repatriation”) showed exactly the opposite situation, however. Countries generally were reported to be pleased to receive data and information that come from specimens collected in their home countries and housed in collections overseas. GBIF needs to be proactive in explaining the benefits of its data policy, in educating providers and users of important related legal issues, and in countering unfounded or spurious concerns.

2.3.3 Benefit sharing

Because GBIF operates outside the market economy and neither pays its providers for access nor charges its users, there are no tangible economic benefits to share, either among the Participants or with the providers. Any benefits that might accrue from GBIF’s activities are largely non-economic, as has already been noted above, and are best implemented by providing recognition and by promoting other non-economic incentives and values among all the Participants and data providers. The sharing of data has its own rewards.

Under paragraph 8, article 4 of GBIF’s MoU, data providers are supposed to get due attribution for their data. The data use and data sharing agreements clearly spell out that the sources of data must get due attribution. Every time data are accessed they are supposed to be accompanied by metadata that describe all the contributions made by the data providers. This is supported by the presumption that greater recognition and attribution means that more sources will be willing to share their data. It also should encourage more quality control by the originally cited source, and allow subsequent user feedback to go back to the source.

Based on the Governing Board responses, everyone believed that acknowledgement of the sources of the data is important and most believed that GBIF is dealing well with that issue. Some noted problems with proper acknowledgement and GBIF’s implementation of this requirement, including the following points:

• The metadata about providers is confusing and there are no agreed standards yet;

• Responsibility for proper attribution lies with the provider and GBIF will not be able to   enforce it; and 

• Attribution is needed for more than just the institutional data providers and should include those who did the data-related work (to the extent that is either possible or practicable).

However, at least two potential data providers who responded to the questionnaire that was sent to independent experts expressed a reluctance to share data (in these cases, from museums) because they felt that GBIF will get more benefit and recognition than the original providers. As one of them put it:

Currently, I fear that GBIF is seen as yet one more external organization asking front-line [data providers] to hand over taxonomic data, without concern as to its validity, accuracy, or provenance. There might, therefore, be a reluctance to participate by some stakeholders.

Perhaps the problem in which GBIF needs to make the greatest effort is to help guarantee that the proper attribution has not been modified or omitted by the users in any re-use of the data.
Acknowledgement currently is based on trust and peer pressure, rather than on legal enforcement, which is expensive and counterproductive. Some users are not honest or do not actually read the data use requirements before “agreeing,” or may “agree” without honoring that commitment. One way to help improve compliance and allow return users to be properly identified is to require registration of users and have a login password. Such a mechanism can enhance the usability of the portal, as discussed in chapter 4. However, restricting access or having a login password or identification of the user also could keep many potential users away. Many people refuse to use any site where a login or personal details are required. There are several reasons for this, including fear of getting spam, privacy concerns, and the extra time required to complete such a registration.

Moral suasion and community self-policing may be the best approach in the near term, since additional controls could lead to negative implications and the user community at this point is still quite small. This is the de facto approach being used by GBIF today. However, the Creative Commons organization and its newly formed Science Commons have developed several model licensing provisions that include terms such as “attribution required” that are accompanied by machine readable tags that help to automatically enforce such a provision with each data file (see: http://www.creativecommons.org). GBIF generally needs to examine in more detail the options it has for improving the implementation and enforcement of its data attribution policy.

2.3.4 Conclusions

We conclude that GBIF’s policy of free and open data access, coupled with proper attribution of the source(s), is well justified and should remain the default rule. Its implementation has resulted in “sufficient and appropriate progress toward making biodiversity data freely and openly available on the Internet.” This policy is appropriate for a publicly funded network for data outside market forces, it implements the main requirements set out in the MoU, and is essential to GBIF’s leadership and long-term success in public science and public-interest applications.

The GBIF policy establishes a positive international policy standard and discourages the development of “isolationist” proprietary and commercial data activities that benefit only those who can or are willing to pay. Instead, it promotes an equitable sharing of the data by not discriminating among users who are unable to afford paid access (e.g., students, people in developing countries). It provides de facto repatriation of the information on specimens collected in developing countries, but curated and stored in museums and other institutions in more developed ones. Finally, the policy is simple and straightforward—getting agreement on this principle itself was a major accomplishment for GBIF.

We also conclude that GBIF is developing “sufficient and appropriate ways of dealing with IPR, access, and benefit sharing issues.” However, there are several concerns that need to be highlighted. The GBIF policy of free and open access to the data it serves on the Internet is viewed by some potential data providers and Participants as an entry barrier, although GBIF’s overall efforts nonetheless are certain to greatly increase open availability of biodiversity data. There also is insufficient understanding of and expertise about IPR issues among GBIF’s Participants and data providers, and to some extent even within the Secretariat itself, potentially undermining the organization’s data policy implementation and exposing it to possible disagreements. 
Finally, enforcement of GBIF’s attribution policy is difficult under its present implementation. Not making the whole chain of data sources, starting from the primary observer, immediately visible is another related concern. If this were done more thoroughly, there could be more participation and less reluctance to share data. More thorough attribution also would be another way to show where the primary responsibility is with data quality, accuracy, and reliability.

2.3.5 Recommendations:
1. GBIF needs to be much more proactive about explaining and promoting its data policy to its Participants, data providers, organizational partners, and users. GBIF cannot assume that all, or even most, of its potential data providers subscribe to the free and open access ethic. GBIF also needs to promote a better understanding of the broader underlying IPR issues and policies among its Participants and users. To do this, GBIF should provide more explanatory information and links to authoritative sources through its Web site and promotional literature, and strongly encourage all the Participant nodes to provide links to such information on their Web sites as

well. The GBIF free and open access and proper attribution policy, its rationale, and its implementation requirements also should be emphasized in all GBIF training and outreach activities.
2. In view of the complexity and importance of the underlying IPR issues regarding its free and open data access policy, including potential liability concerns, GBIF needs to outsource some of its legal work to external legal experts. Also in the near term, a small pro bono legal advisory committee consisting of several government and academic lawyers should be convened for a limited time to provide a sound basis for GBIF staff and Governing Board members to understand their options, and to make better informed decisions about implementing GBIF’s data policy and in concluding agreements with its data providers.
3. To more fully and fairly implement its attribution policy and encourage the equitable sharing of the benefits from participation in its portal, GBIF should promote greater recognition of its data providers and their original data sources.
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