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INTRODUCTION

1992 saw the holding in Rio de Janeiro of the United Nations Agreement on Biological Diversity, which highlights the importance of information exchange regarding biodiversity, its conservation and sustainable growth. Since then, great efforts have been undertaken on the local, regional and international level for the creation of networks that can allow the flow of information on biodiversity
. These systems are being developed within the digital realm, which has not only helped the availability and ease of access to information in electronic networks, but also alerted the scientific community to certain concerns regarding data protection and information on biodiversity that is being released and is available on the web. 
Advancements in technology and communications have generated a paradoxical situation with regards to information and, especially, to scientific information: while time and costs required for data compilation, transmission, processing and distribution have been reduced, simultaneously, there has been a proliferation of intellectual property rights
 and mechanisms for the protection of these rights. This generates a limitation or control
 to the access of information in areas where the latest knowledge has traditionally been of public domain.

In Colombia, the Humboldt Institute is warranted to promote a Biodiversity Information System, which is being implemented as a nation-wide alliance. For the construction of this alliance, various national and international organizations with experience in research and management of biodiversity information have been invited to participate. Initially, through the SIB, data and information on biodiversity must be made visible, interchangeable and inter-operational, given clear rules and some established technical conditions. It is for this purpose that the Humboldt Institute, through the SIB Coordinating Team, has agreed on and produced, with all the various entities, the tools for standarization, processing and making available by electronic means, all data and information on biodiversity from the various sources of information. 

The distribution scheme on biodiversity information through mass media such as Internet, motivated the realization of a study that is materialized in this document. The study is an analysis of the mechanisms that can be used for data protection and information on biodiversity, according to the spirit of this System, and if a system of property or alternate protection systems is a more appropriate solution for the specifics of Colombia. 

This work follows the principles of a dissertation, starting with a theoretical-practical structure, eventually arriving at some recommendations and conclusions regarding data protection and information on biodiversity. The first part will consist of an overview of the various existing mechanisms that protect immateriality, understood as the product of the intellect, as well as data, information and works of spirit, among others. The first step will be the analysis of a general study of copyright, branch of copyright that protects literary, artistic and scientific works. We will not address at this point industrial property (the other branch of copyright) since this institution, although closely related to the present topic, does not have a reach that pertains the study subject. Afterwards, other mechanisms alternative to copyright used for the protection of immaterial works will be studied. These include secrecy, contract or new protection schemes such as copyleft and creative commons.

In the second part of this document, the theory will be applied to the specific case of information on biodiversity. A brief introduction will be given on the Biodiversity Information System in Colombia, with reference to what data and information is administered through it. There we will find the works that can be protected by copyright, how are they protected and the reach of this protection. The current state of the debate on database content protection on the international level will be explored, since this can have immediate impact on data protection and information of biodiversity, which are commonly available as databases. 
In the second chapter under this heading, viability of the use of alternate protection systems in the specific case will be addressed. A practical application of the theory presented in the first section will be explored, understanding protection as the correct citation of authors of data and the non-commercial use of the information. The study begins with the premise that data and information on biodiversity have special characteristics that differentiate them from commercial-nature data and information and, consequently, their protection must agree with the definitive objectives: facilitate circulation and exchange of information in biodiversity. 

Finally, conclusions will be given, as well as some recommendations, in order to achieve an effective protection of data and information within a distributed system of information on biodiversity, with the hope that these can be applied to other environment data in Colombia.
I. PROTECTING IMMATERIALITY

In this chapter, reference is made to immateriality as a general concept, since the idea is to include anything that can be considered part of it and not restrict it to works or inventions, but rather expanding to that which makes part of the flow of the intangible. Immateriality is present in industry via new inventions; in the new technological edge, it is found in information, synthesis of images and networks; in culture industries, in cinema, music, literature and choreographies. It is undeniable that the immaterial is present, present everywhere
.

All these immaterial creations have in the background a logic of economic investment that nowadays is predominant. Immaterial activities are not only music and poetry, but also include computer data, scientific information, advertising, databases and computer software, which constitute the basis of modern economy. 


A. Copyright
Copyright is one of the branches of intellectual property, an institution that takes care of protecting immaterial creations. This institution recognizes a monopoly of economic exploitation on the total value of the creation to its author. Copyright seeks to reconcile different rationales and interests that appear in the creative process, focusing on levels of freedom and prohibition. It strives to find a fair balance between public
 and private
 interests. For this reason copyright reserves the economical use of the item to the author, but leaves the intellectual access open to everyone. It consolidates certain limitations and exceptions
 to its usage and establishes a time limit to the given rights
.

1. Governing premises of copyright

· Ideas cannot be appropriated

The pure idea, in its birth state within the essence of an individual, cannot be an object of law: it is impossible to protect the intangible essence of intangible things. However, if the law refuses to protect the “idea,” it is so based upon the consideration that such protection would become a mechanism for blocking the process of creativity. Ideas are considered as a common fund of humanity and, as such, devoid of propriety
.

· Protection of form and originality

The ideas or conceptual content of literary, artistic and scientific works are not subject to appropriation. The laws of copyright protect, exclusively, the literary, plastic or recorded form, how the author’s ideas are described, explained, illustrated or incorporated into literary, scientific and artistic works. They do not protect the ideas themselves. 

For work of spirit to be protected by copyright this must be original; original in the sense that it is a creation that shows the marks of the author’s personality. With the arrival of new communication technologies, the concept of originality has changed from its French romantic inception. The new works of spirit are hardly a reflection of the author’s personality and are better understood as an intellectual contribution of the author. 

· Rights are born with creation

Copyright protection is born upon creation of the work, without a need for any registration or formality for birth rights. There is a formality, and that is for purposes of testing, publicity and opposition to third parties.

2. Works protected by copyright 

Copyright protects works of spirit. A work can be defined as “any personal expression that is perceptible and original, a product of intelligence or a result of the spiritual activity of the individual who does it.”

Even though the list is not limiting, the following are some works understood as those that can be protected by copyright:

·  Written works such as books, pamphlets and other writings. 

·  Conferences, broadcastings, sermons and other works of similar nature.

·  Dramatic or musical-dramatic works, drama performances, choreographed works and pantomimes. 

·  Musical compositions with or without lyrics.

·  Film works, to which other works expressed by systems analogous to film, including video, must be assimilated.

· Drawings, paintings, architecture, sculpture, engraving, lithography. 

· Photographic works, to which other works expressed by procedures analogous to photography, must be assimilated. 

· Applied works of art. 

· Illustrations, maps, plans, sketches and plastic works related to geography, topography, architecture or sciences. 

· Computer software. 

· Anthologies or compilations and databases, which can be considered personal creations according to their selection or arrangement of topics.

· Folklore and traditional works. The artistic expressions of a people or community that have been perpetuated through time
, such as rites, dances and oral tradition, among others. 

3. Prerogatives of copyright 

Copyright recognizes two types of prerogatives that are different in nature: first, it gives its holder some moral rights
, that are inalienable, non-lapsable and non-transferable; second, it gives patrimonial rights that are alienable, lapsable and of transferable nature. 

The moral rights are: 

· Right over paternity of the work: when the work is reproduced or communicated, there should always be a citation of its author or corresponding pseudonym. 

· Right to disclosure: to maintain the work unedited if the author so wishes. 

· Right to integrity: to oppose any deformation, mutilation or any other changes to the work, when such acts can or do cause damages to the author’s reputation or honor, or the work looses quality, making it possible to ask for amendments.

· Right to regret: to withdraw it from circulation or adjourn any use even if previously authorized, providing compensation to the affected individuals. 

· Right to modify the work. 

The Patrimonial prerogatives
 are economical rights by which the author or a third party is given exclusive competence to grant or prohibit any form of exploitation of the work. These rights are alienable, lapsable and transferable, and last throughout the author’s lifetime and eighty (80) years after his/her death; they consist of the following prerogatives: 

· Right over reproduction: to display the work in any platform, in any manner. 

· Right to public communication: to make the work accessible to the public by means of representation, public performance or radio broadcasting. 

· Right over transformation: adaptation, translation or arrangements of the work. 

· Right over public distribution of copies of the work through sales or rental. 

4. Protection mechanisms within the user domain of copyright 

Having already explained the user sphere of influence of copyright, it is important to examine which are the forms and mechanisms that guarantee the protection of these works. They are: 

Registration. It constitutes a declarative role and a means of publicity against third parties. Its functionality is user produced when transfer or licensing of the registered works take place. In Colombia, the organization that deals with registration is the “Dirección Nacional de Derecho de Autor” or National Office of Copyright.
 Any act that uses registered copyright (transfer, license) must be annotated to this registry in order to fulfill its function of publicity by third parties. 

Information on rights management. Every time a work is reproduced, certain elements of information must be included in a copy of the reproduction, or featured in its public communication: 
- Appropriate author acknowledgement. The author is the physical person that exerts the intellectual activity. The author and the holder of patrimonial rights must not be confused: these two qualities may or may not coincide in the same person. Thus, it is important to create certain sensitivity both inside the bearer institutions as well as with third parties of citing and acknowledging the author of the work. 

- Use of the © symbol. This symbol represents copyright of the work. It is a worldwide practice to put the © symbol to show to third parties the existence of rights over the works, even if our legislation does not use any special symbol to identify the holding of a work. This symbol must be accompanied with the date of creation of the work, and the holder of patrimonial rights over the work must be indicated. 

Technological procedures. Due to the arrival of new communication technologies, especially the Internet, effortless to copy and reproduce works has increased, becoming a significant worry for the holders. This situation has led WIPO
 to introduce new rules and to clarify existents, in order to give solutions to the questions arising from new economical, social, cultural and technological events. New international laws recognize the protection of technological procedures and ensure the rights of holders; these include: encryption solutions, watermarks, and the Advanced Access Content System AACS (a technological procedure to avoid DVD duplication). Nonetheless, there are concerns regarding the abuse of these types of protection, according to the DPI Commission in 2003. Those protections cancel "permissible uses", as accessing or making private copies of the works in digital format that are protected by copyright, since the works will not be accessible without payment, even for legal uses. It is particularly problematic in developing countries, where Internet connection is limited and costly, and causing serious difficulties to participate in the Information Society.
The contract. In copyright there are two types of contracts used for the regulation of copyright legal acts regarding their economic exploitation: the transfer contract and the license contract. The former is similar to buying-selling and the latter to leasing. However, it is common to see nowadays holders of intellectual property rights reinforcing their own rights with contracts that determine the way and manner people should use the information contained in the works they are accessing. These contracts have been widely criticized because holders use them to prohibit uses that are normally allowed by the law of copyright. 

Criminal law. Criminal law is a group of laws of ultima ratio use, which means that it is applicable when other normative systems are not effective in securing protection to rights. The Colombian Criminal Code, in Title VIII in a unique Chapter, in Articles 270 to 272, confirms crimes against copyright, both to moral and patrimonial rights. 

B. Alternative systems of protection 

Copyright is the institution conceived for the protection of immaterial creations in a specific society and at a given time: it was created with the beginnings of industrial society and the invention of printing (which allowed the distribution of works and ideas). On the other hand, intellectual property is just one tool to protect immaterial goods, thus protection is not only achieved through property. There are alternative and effective mechanisms as secrecy, contracts and technological procedures, which do not involve property acknowledgement. 

The possible legal tools and mechanisms alternative to copyright, all of which are useful to protect immaterial goods, will be discussed below: 
1. Before property: secrecy and unfair competitive practices 

Concepts such as secrecy and unfair competitive practices refer more to repressing market behaviors than to property rights. The rules of responsibility tend to repress destructive market behaviors. 

· Secrecy

The means of secrecy can be considered a common right, as long as an intellectual property has not been imagined or rather, goes unsolicited. Thus it is the act of an individual reserving to himself the benefits of a creation: that he chooses not to release relative information, o releasing such information to a limited number of people, clearly stipulating that these individuals are not allowed to disclose such information. 

It is, as such, an act: not to speak. However, since law restricts acts, secrecy is not only about not speaking, but about the possibility of preventing another person from doing so, and here, we reach the scope of the contract. 

Insuring the secrecy of a creation, idea or information is, first and foremost, an act of forcing that who has it to non-disclosure. As a means of information protection secrecy is initially, and paradoxically, a means of circulation – limited and between parties: information is given to a third party upon the condition that this party agrees to keep it to itself.
 The clause that is established in the contract referring to the non-disclosure of the secret, is the confidentiality clause. 

Different international legislations confirm business secrecy as a means of protection for information or industrial know-how that are valuable and cannot be disclosed. In our case, the Andean Decision 486 of the year 2000, Title XVI, Chapter II, fully regulates the topic of business secrecy
. 

· Unfair competitive practices
Unlike secrecy, where it is not possible to simultaneously have intellectual property rights and secrets, this protection mechanism does not exclude intellectual property rights. The act of constituting intellectual property rights implies making the information available to the public, not by this allowing free access to it by everyone. Any use of this protected work, save the exceptions specified in copyright laws, requires previous authorization of the holder. Secrecy, on the other hand, prevents information from being disclosed; it is kept confidential. 
The act of unfair competitive practice can be a way of reinforcing some intellectual property rights. Or, it can be exercised without the existence of intellectual property rights at all. 
It is a mechanism used to fight behaviors contrary to healthy commercial practices, to the principle of commercial good faith, to honest use in commercial or industrial matters, or in situations where a commercial behavior is likely to affect or affects the buyer or consumer’s freedom of choice, or the competitive behavior of the market.
. In Colombia, this issue is regulated by Law 256 of January 15, 1996.

2. Relation between parties: the contract 

The contract is the tool used to regulate relations between two or more parties. Even though in the previous number this was mentioned as an ideal tool for the establishments of secrets by means of confidentiality clauses, the contract has a wider range of applications. As in the case of unfair competitive practices, this is a mechanism that can be use with or without established property rights. 
Freedom of contract allows for the establishment of clauses that benefit the parties best, starting with the premise that everything that is not permitted by law can be part of the contract. Such a document would establish the contract object, the country of effect, obligations for all parties and their rights, and all other items that can establish clear rules within the parties. 
A very common contract in the field of information in electronic media is the licensing contract, which is considered as a contract where property is not transferred, but use or enjoyment of the item is granted (it is similar to a lease agreement). This type of legal contract has been used since the earliest online electronic databases, in order to protect medical information, patents and scientific data
. 

 3.  The use of technological procedures 

The high cost of handling acquisition and online placement of information has forced the development of computer solutions to prevent third-party abusive behaviors. As a consequence, developers of these products started to control from the machine allowed uses of those forbidden to the public. Some tools available to protect information in the web are technological.
It is important to clarify that the law of intellectual property identifies and legally protects technological procedures
 for the protection of works of spirit in the digital realm. Nonetheless, the ones referred to here are those that can be developed within the systems department without the existence of copyright, and which will determine allowed use to system users following the policies chosen by the institution. 

Some examples of these tools are, among others: password request to access and download information from a site, and to charge certain amount of money to acquire the information or restrict the number of copies. 

4. Copyleft and Creative Commons: alternatives to copyright

A few decades ago, with the development of the Internet, several leaders of academic groups started to develop some alternatives to copyright as an answer to the community needs for freedom of information for the advancement of research. Copyright was seen as an obsolete institution that prevented free access to information and thus hampered the creative process. It was urgent to develop a protection system that would allow free circulation of these creations under specific conditions, while still preventing them from reaching public domain in order to avoid abusive appropriations. These systems work with the same structure as copyright: licenses. Next, two of the main movements of such nature will be introduced:

· Copyleft
This movement uses the principles of copyright, but reverses them so they serve a purpose that is contrary to what was assigned: instead of being a tool for privatizing works and information, it is a mechanism that allows free circulation of these
. Copyleft is a philosophy that is reflected in the various licenses within the genre. 

The first license with copyleft
 characteristics was the GNU Public License (GPL)
. The main point of this license is that the source code is released (not free) so that any person can copy, improve or distribute it. This institution aims at a higher distribution of works without leaving them as public domain so that major industries can appropriate them
.

The free art license
 is another example of a license with copyleft characteristics. Here, knowledge and creation are sources that must remain free. The main purpose of this license is to promote and protect artistic practices free from the sole rules of market economy. It offers an interesting legal framework to avoid illegal appropriations; it also prevents the profits from a collective work from remaining in the hands of a few. 

Instead of ignoring copyright, these licenses acknowledge and protect them. The basic procedure is the re-formulation of the premises of copyright, allowing the public to make creative use of the works. The objective is to provide open access to information and authorize the use of a work by an increased number of people, observing the author’s moral rights (rights to the paternity of a work). 

The free art license is thus defined
:

“ OBJECTIVE: The object of this license is to define the condition of free use and enjoyment of the work. 


RIGHT LIMITS: This work is protected by copyright. With this license its author explains the conditions that authorize free copy, circulation and alteration of his/her work. 


* Free copy or reproduction: Freedom to copy this work for your personal use, your acquaintances or any other person, without any restriction of the procedure used. 


* Free broadcasting, performance or representation: Freedom to circulate copies of this work, altered or not, in any platform, in any place, for profit or not, as long as the following conditions are met and followed: 

- The copies will include a copy of this license, or will specify the exact location of this license; 
- the user will give the information of the name of the original author;

- the user will be notified as to the place where to find the original or consecutive work. If so granted, the author of the work can authorize you to circulate the original following the same terms and conditions mentioned in the copies. 

* Free alteration: Freedom to modify copies of the original or consecutive work, according to the conditions of free circulation or representation of the modified copy as stipulated in the previous paragraph. 

If so granted, the author of the original work can authorize you to modify the original work directly following the same terms and conditions of the copies. 

LIMITS TO THE INCORPORATION OF THE WORK: All elements in this work must remain free: it is not permitted to incorporate the originals into another work that is not subject to the same license. COPYRIGHT: This license does not deny your rights as author of your own contribution. By freely contributing to the development of this work, you only commit to grant users the same rights on your contribution as the ones given to you by this license. 

EXPIRATION OF THE LICENSE: This license is valid immediately after its clauses are accepted. Exercising the right to copy, circulate or modify this work imply your tacit acceptance of the clauses in the license. This license has the same duration as any other copyright associated with the work. If these terms are not respected, all rights will be automatically revoked. You will not be able to use the release given by the license in case of legal actions that prohibit you from agreeing to the terms of this license. 

DIFFERENT VERSIONS OF THE LICENSE: This license is subject to regular modification by its authors (authors of the copyleft attitude movement), with the intention to introduce improvements through new numbered versions. You are free at any given moment to apply the clauses found in the version that accompanies the current copy, or those of any later version.

LAW APPLICABLE TO THE CONTRACT: This license is subject to the French legal system.” 
Another example of copyleft is the LML: Free Music License
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 COMMERCIAL                 COPY               COMMERCIAL       COMMERCIAL         DERIVATION              SAME

   DIFFUSION                                             DISTRIBUTION       PERFORMANCE                                        LICENSE

   YES/NO               YES               YES/NO           YES/NO           YES/NO          YES/NO
This license has been created for music. The intention is to represent via icons all rights available to the artist or holder and combine them according to specific needs. This can generate 24 types of licenses depending upon the choice of options. For further information regarding each license, visit the following link:
 http://www.musicalibre.es/index.php?module=htmlpages&func=display&pid=11.

· Creative Commons

Creative Commons
 (released 2002), is a project related to the purpose of public spaces and intellectual property in the age of electronic networks.
 It is based upon creative interactivity ethics and the intention is to promote sharing of individual or collective creations. This is achieved through easy and readily accessible licenses. 

One of the main objectives of CC is “to achieve the creation of a space that promotes, facilitates and guarantees the collective exchange of works by artists, scientists and program developers as a mechanism for protecting the culture of freedom based upon the possibility of facilitating community creative exchanges”.
 

The idea is not only to increase the number of works in the web but also to reduce prices as well as facilitating exchange, thus increasing the number of works in the public domain. “There is in CC a strong and solid belief in creative interaction, in the public product, in open sources and in community basis for the construction of any system or society”.
 

One way to give incentives to creativity, arts and science is to propose an appropriate regulation of the works of artists, scientists, researchers and other creative minds, by promoting the increase of public domain. There are two necessary conditions for achieving this objective: to generate alternative options to the rigid copyright system and to promote a significant contribution to the public domain
. To promote art, science and culture does not mean to give property rights to these creations, but instead to promote models that can facilitate their distribution.   

Just as there is urgent need to protect natural patrimony, it is necessary to protect humanity’s cultural patrimony and the diversity in various regions, since day by day they tend to privatization by large industries. 

The slogan of the movement is “some rights reserved” which is more limited than the copyright that reads: “all rights reserved”. 

This license is based upon four icons that can be freely combined, depending upon the need: 
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 The original author of the work under license must be acknowledged and cited. 

   SHAPE  \* MERGEFORMAT 


  Commercial use of the work is prohibited. 
    SHAPE  \* MERGEFORMAT 


   For any work derived from the work protected by this license, the same type of license must be used. 
    SHAPE  \* MERGEFORMAT 


  No derivative works are allowed, that is, the work can only be used “as is,” without any changes.

II. THE BIODIVERSITY INFORMATION SYSTEM AND ITS PROTECTION 

Colombia ratified the Biological Diversity Agreement by means of law 165 of 1994, committing to follow certain duties regarding biodiversity. Article 17 of the CBD
 directly refers to the creation of a mechanism for the exchange of biodiversity information
. 

The Colombian Biodiversity Information System (SIB, in Spanish) is a national alliance developed to facilitate the management of data and information that support research, education or decision-making related to knowledge preservation and sustainable use of Colombia’s biological diversity, all in an appropriate and efficient manner.

There are different types of data and information that can be involved in the process of constructing biodiversity knowledge. On one hand, “there exists primary data that refers to biological units at various levels of organization, from the genetic to the ecosystem” (Franco 2003). Some examples of biological records are: specimens held in biological collections, field observation of organisms or landscape characterization satellite imaging. The information contained in these biological records represents one of the essential inputs that allow basic research activities, and can be used for other purposes as long as these are appropriately documented (Franco 2003).

Simultaneously, “there are secondary sources of information, which are generally based upon analysis, processing or interpretation of primary data, that are essentially used in consulting; written documents are perhaps the more common example of this type of information” (Franco 2003). There is also reference data sets that is common to many information sources and that are essential in maintaining their consistency and facilitating their interoperability. Some examples of these reference data sets include the taxonomy authority files, the thesaurus and the geographical dictionaries o gazetteers. 
Taxonomic authority files are controlled and documented languages that promote taxonomic and nomenclature integrity in databases. They can be defined as reference lists of all scientific names available (that is, the correct names and their synonyms), belonging to a group of organisms. These names are organized in a hierarchy according to one or more classification systems, and in all cases they are documented with their bibliographical sources and the corresponding authorities, when needed (Franco 2003). 

The Colombian biodiversity thesaurus is a dynamic tool designed to facilitate the description of data groups and their recovery through searches. It is a unique reference material in Spanish, and it includes terms related to Colombian biodiversity in a controlled vocabulary. The terms that make it up are related among them in three different ways: by hierarchy (some terms contain others), by association (some terms are similar to others) and by equivalence (terms are synonymous). Relationships are established according to the concept or concept that each term represents (Franco 2003).

Also, there is metadata, which may be defined as “information about data”—i.e., information required to understand data, including data set contents, context, quality, structure, and accessibility (Michener et al., 1997). Metadata documentation of biodiversity data sets is required within the Biodiversity Information System, since metadata allow indexing, search, retrieval and integration of biodiversity data and information. 
A. Copyright and the Biodiversity Information System

The SIB is a system made up of immaterial elements: data, information and products of biodiversity information. In order to make these immaterial elements accessible to the public, a website is used, featuring developments that allow searches (www.siac.net.co/sib) on the different elements of information mentioned. These are the contribution of researchers, research groups and organizations.
According to what has been described in the first part of the document, copyright can be an ideal tool to give an adequate protection to biodiversity data and information within a web-distributed system. Below, a detailed study will be presented on the possible uses of copyright in protecting biodiversity data and information. Works of spirit contained in the system will be identified, and the extent of protection will be determined, followed by the current debate on the protection of database contents and finally, a conclusion will be reached on the practical application of this institution in protection of agreements with the philosophy suggested by a biodiversity information system . 

1. 1. Detection of works of spirit protected by copyright within the Biodiversity Information System in Colombia

Within the current Biodiversity Information System, various works of spirit can be found which can be protected as long as these are original and it is possible to reproduce them: Photographs, written works (scientific papers, publication within the field), software and databases. However, taxonomical names and other biodiversity information contents of the databases are not protected under copyright. 
Having identified which works exist within a Biodiversity Information System, it is important to see what is it that copyright protects in them. It would be interesting at this point to observe how copyright laws have been applied in the different programs that are related to the protection of data and information arranged into biodiversity databases. For this purpose, a table (Annex 1) from a document by Ruíz (2004) is included, and deals with the implications of intellectual property rights in GBIF. 

2.  Limits of protection 

Once the works were found and deemed as original, what follows is to inquire what will the copyright protect in them, that is, what are the limits of the protection given. 


Internationally, the OMPI WCT treaty of 1996, article two, reads: “Copyright protection will cover expressions but not ideas, procedures, operational methods or mathematical concepts themselves”. Regarding the specific case of databases, article five reads: “…given protection is not extended to the compiled data or information…”

Regionally, Andean Decision 351 of 1993, article seven, states as a general premise that “protection is exclusive to the way in which the author’s ideas are described, illustrated or incorporated into the works. The ideas contained in literary and artistic works are not subject to protection, nor is the ideological or technical content of any scientific works nor its industrial or commercial use.” The same decision, article 28, indicates that the protection given to an original database is not extensive to its data.  

Last, at a Colombian context, Law 23 of 1982, article six, paragraph two, indicates that “ideas or conceptual concept of literary, artistic or scientific works are not subject to appropriation. This law protects exclusively literary, plastic and recorded sound forms, how the author’s ideas are described, explained, illustrated or incorporated into literary, scientific and artistic works”.

This legal route is done in order to clarify the limits of protection: copyright protects form but not content. In the case of databases, if it is original, there is absolute clarity with regards to its contents not being protected by copyright, only the structure as such. 

3. Content protection: current debate on database protection through a sui generis system 

We begin with the fact that copyright gives protection to original works of spirit and that such protection applies to the form but not the contents of the work. 

The Biodiversity Information System mostly comprises data and information that is arranged in the form of databases, with a structure that is protected by copyright as long as these exhibit a minimum of “original and creative authorship” (Reichman 2002). This is a requirement for the compiler: have his/her own criteria to select, arrange or coordinate data collected in any type of compilation
. The problem that is dealt with below is not focused on the concept of originality
, but on the limits of protection, understanding that this does not apply to the contents themselves, but to the framework, the structure of the database. Thus the following question arises: What happens with the protection of data contained in the databases within the Biodiversity Information System? 

Internationally, there is an ongoing discussion about the protection of database contents. The European Union is the only regional block that besides having legal protection through copyright, has confirmed a sui generis right for the protection of the contents themselves within the databases. It is through Directive number 96/9 of 1996 that this right was established. 

The directive recognizes the database maker’s right (beyond copyright, is it is original) to prevent the extraction and/or reuse of the totality or considerable part, seen as qualitative or quantitative, of the database contents. This is when the acquisition, verification or presentation of this content implied a considerable investment from the qualitative or quantitative perspective
.

Sui generis protection is dependant exclusively on investment, much more than on a creative process (basic premise of intellectual property). The limits of protection that the Directive gives to investors that create databases are more far reaching than those agreed to on compilation copyrights (for example dictionaries, anthologies, etc.). It is not necessary to demonstrate a creative input or new contribution within the current technical state. The only requirement for sui generis protection is proof from the database creator that there has been “a considerable qualitative or quantitative investment in the acquisition, verification of presentation of the contents” or “any substantial change as a result of accumulation of successive additions, deletions or alterations”. 

This Directive is applied to the members of the European Union and, eventually, to non-members as well, as long as they have reciprocal legislation on the subject. Protection is granted for 15 years extendable every time there is a substantial change or addition. 

There has been a long battle in the United States for the establishment of a right similar to that given by the European Union. This notwithstanding, it has not been possible to do so due to the series of arguments that oppose the protection of content or information compiled in these databases. Arguments include such as the one that considers such a legislation stronger and more far-reaching rights than required to give incentive to database makers
. From the legal perspective there are problems related to the first article of the American Constitution, since such a law can suffocate public access to the information and raw data
, hindering that country’s democratic discourse.

In Colombia there is not real discussion forum of the subject. In the National Office of Copyright there are no projects that deal with this type of protection and this is due in part to the lack of parties interested in such protection, such as the business sector. 

Next, some of the arguments in favor and against this type of protection will be given, in order to see what would be the benefits and disadvantages of such protection. 

3.1 Arguments favorable to a sui generis protection

Defenders of a sui generis protection argue for the need of protecting the information contained in a database since its acquisition has been done with considerable investments of time and money. Giving an intellectual property right over databases would secure investors and strengthen the internal market in relation to foreign competition.

Another reason to protect databases through a sui generis system is that, through intellectual property rights, the use of information can be controlled, that is, it is possible to know who uses it and with what purpose. 

Yet another argument is that by privatizing the government role of data collection and distribution, certain profit can be generated that might help public funds destined to research and development
.

3.2 Arguments against a sui generis protection

One of the strongest reasons against database protection through a directive similar to the European one is that the development of such legislation would allow private entities to create information monopolies and that way protect certain information that is essential for scientific research and the invention of future endeavors. 

A sui generis protection of data would imply privatizing knowledge and consequently, impoverishment of public domain: facts, reality and ideas, all blocks of intellectual discourses, would be removed from public domain
.

Besides, as experts indicate, database producers already enjoy significant protection under stipulated contracts and protected technological procedures
. Thus, the necessity of creating a sui generis property right on databases and scientific information seems unjustified. 

Scientific information is for the use and benefit of all. Giving property rights is a way of complicating the benefits that this information can generate for the development and sustainability of biodiversity itself. Data and information on this subject are working tools for the scientific community. No investment can justify the reduction of access to these tools by the scientific community. 

4. Practical application of copyright on data and biodiversity information protection 
After presenting the current state of the debate on content protection and knowing the limits of copyright, it is important to reach some conclusions regarding the practical aspects of using copyright for protection of online biodiversity data and information.

First, we must clarify issues related to the term “protect”. What is it that is in need of protection? What uses of the available information are to be allowed or prohibited? 

If the need is to protect the biodiversity data copyright does not seem like to completely fulfill this purpose, as it protects form and not content. If what is needed is to secure the appropriate copyright over data belonging to organizations, groups and researchers, by stipulating an adequate citation of the authors in any subsequent use of data made available on the web, property rights
 might not be the best solution. It is not necessary to establish a depriving right to garner respect for authorship of data made accessible to the public. Besides, it is a bit contradictory to grant a depriving right on the subject of biodiversity information, if the intention is to provide wider access to this data and information.  

Copyright gives depriving rights that cause restrictions in the circulation of works and, consequentially, of information. It gives depriving rights that remain in individuals or entities in an excluding way. These will charge X amount of money for any intended use of the information, thus turning private a large portion of the public domain. This cost will eventually be assumed by the users of the system
. Copyright is justified in case if commercial products such as videogames. In relation to scientific information, on biodiversity as is here the case, it is not as clearly justified to create a property, especially if it is taken into account that this information is thought as conceived as for the benefit of all.

The scientific community praises community ethics emphasizing the cooperative nature of research. Knowledge accumulation is more of a social program than an individual one: even if there are individual contributions to the production of knowledge, it is considered as a social process based upon trust. These principles are reflected in two aspects: a) scientific works and speeches are open to all “competent” individuals; b) the information is displayed openly (David 2002). We find these principles within the objectives of institutional policy for management of data and information of biodiversity of the Humboldt Institute: “…give guidelines and design mechanisms to facilitate the exchange of information on biodiversity in the country, in a transparent and trustworthy manner,” “…give tools to promote cooperation and ties between entities involved in biodiversity research”.

Regarding the uses that are to be allowed or prohibited, it can be said that to determine these it is not necessary to establish property rights. If the purpose is to avoid any commercial exploitation of data and information, copyright is not the only tool that allows for such control. Next, we will see what other instruments can be used to achieve protection of data and information on biodiversity. 
B. Alternative systems of protection and the Colombian Biodiversity Information System 

After exploring in the first part of this document some alternative mechanisms of protection of immateriality
, a study will be undertaken on the application of this theory to the specific case of data and information of biodiversity, analyzing which of these mechanisms can be practical for giving an adequate protection. We start from the fact that “protection” will be understood as the due respect of authorship citation regarding data, and prohibition of any commercial use of the information and data on biodiversity available on the web. 

A system of information on biodiversity is, as its name stipulates, made up of scientific information. Scientific knowledge is a good with individual characteristics unlike any other goods that are traded in the marketplace. This information has the virtue of not wearing out with the use of one person: “He who receives and idea from me, receives instruction himself without lessening mine; as he who lights his taper at mine receives light without darkening me…”
 It is because of this that some of the mechanisms that would normally work, are limited in the specific case of the Biodiversity Information System, due to its particular nature. 
1. Trade secret. Withholding information? 

Secrecy, being one of the more efficient mechanisms for the protection of information and knowledge, seems in regards to this topic to not be an ideal tool. There is an irreconcilable contradiction between the philosophy and objective achievement of these two institutions: 

One of the objectives of the Biodiversity Information System is information exchange. In order for this exchange to happen data and information must be made available to those involved
, interested
 and to the general public
. The trade secret, on the other hand, is only effective when information is withheld, when it is kept secret. This means that its efficiency is dependant upon maintaining information or knowledge in a reserved manner or, in the case of communication to another person by means of a contract, a confidentiality clause must clearly establish the impossibility to divulge the information that was released through the effective contract. 
Notwithstanding, secrecy can be useful in situations where certain information must be kept reserved, for example, location of species in danger of extinction (in such a case data cannot be published by SIB because confidentiality clauses prohibit its release to third parties). Secrecy can be useful for internal relations in the Institute, for example, software developers, or researchers that have in their possession information nor freely available to third parties. In all these cases, confidentiality clauses are operative enough. 

2. Unfair competitive practices. Taking part of the marketplace?

This is an institution that applies mostly to participants in commercial relations. As indicated in law 256 of 1996, article 2 of the Colombian Constitution, the objective limit of the application of this law is on the acts that take place in the market with purposes of competition
. Based upon this definition, the acts that rule the Biodiversity Information System do not have as an end the purpose of competition, that is, they do not seek to maintain or increase their market share. The system is focused on the exchange of data and information of biodiversity in an agreed, controlled environment.

Some of the objectives of the system are to make the information visible, give guidelines and create mechanisms to facilitate the exchange of information. At no given time have commercial purposes been taken into consideration. Objectively, it could be said that the law of unfair competitive practice cannot be applied to the specific case if SIB, thus making it impossible to be used as a tool for the protection of data and information on biodiversity.
This assertion seems to loss all base when article 3 of the same law confirms that there is a subjective field of application, where it states that there this law will be applied to merchants and other individuals that take part in the market, without any need for a competition relation between the active and passive individuals. 

Nonetheless, let us get back to the beginning. Article 21 of the same law reads: “ACTIVE LEGAL STANDING.-… any person that participates or shows any intention of participating in the market, and whose economic interests are harmed or threatened by acts of unfair competition, is granted exercise of action according to article 20 of this law…” according to this article, and after consultation with the Colombian Commerce and Industry Superintendent Office, only physical or legal persons that participate in the market or intend to do so can go ahead with a process of unfair competitive practices. It is for this reason that the Institute would have no legitimacy to engage in this action since it does not participate in the market nor has any intention of doing so. Regarding protection of data and information on biodiversity, this mechanism is not applicable, since its creators do not participate in commercial activities or market. 

3. The contract: clear game rules 

The contract is an indispensable tool to regulate relations between parties. Within the Biodiversity Information System there are numerous contracts that must regulate the relations for the creation of the system itself as well as the relations established between the system and the users of the data and information contained in it. 

It is important when elaborating a contract for system users to be clear regarding what is intended to protect, what type of information is made available to the public, how it must be used, the obligation to cite the source and how must this citation be made, if there are copyrights to respect and any authorizations that must be requested in the case of usage different to the one granted permission for. 

Within the Biodiversity Information System there are different types of contracts that regulate access, use and exchange of data: 

· Third-party data exchange agreement

· Data availability agreement 

· Letter of commitment

· User contract containing conditions for use of the information found in the SIB website.

All these contracts are tools that establish conditions for fair play between parties and at the same time are means of proof in case of violation of any of the conditions agreed upon. 

3.1 Metadata as a mechanism of visualization of conditions on data access and use 

Metadata contains essential elements that provide context to a group of data or to an information resource. Such elements include, among others, title, author, summary and conditions for data use and access. In order for a data set to be considered within the Biodiversity Information System, it must be referred as metadata via the National Metadata Catalogue. Without this requirement, an adequate reference to the data available in the System cannot be guaranteed. 

Metadata fulfills an essential function regarding communication to third parties of access and use conditions that the data generators intend to give to their data. It can be considered as an “aid” in protecting data and information, since it will allow system users to visualize the conditions established by the data generator for access and use of the information. Additionally, in case the data is not accessible, the metadata allows knowledge of the conditions of access through other media (digital or not) as well as a summary of the content. 

Even though the metadata itself is not a mechanism of protection, it facilitates it. An instrument of protection for whomever wants to publish their data is given through a data availability agreement in which the Humboldt Institute acts as System Coordinator Entity. In this contract data access and custody are specified. Finally, confidentiality is a tool that accompanies the freedom of contract (of the aforementioned agreement) for purposes of reserving data that the generator does not want to make available, whenever access is indicated as restricted.

4. Technological procedures: a solution to the machine from the machine

Along with the contract, these technological procedures are called self-help, and through them people or entities can protect their information according to free will and the needs each has to cover. These technological tools are the instrument used to fight easy access and reproduction of information and are generated by the machine itself. These tools are of great use, since common users with a basic knowledge of computing will not be allowed to reproduce all or part of the information contained in the web page. 

If we take a look at the different systems of information on biodiversity around the world, it can be noted that in many of them there are restrictions or controls to the access of the site or the information contained in it. Some examples are: user registration with password, license contract agreement established via Internet
, limit on the number of downloads and resending to direct contact with the data administrator, among others. 
5. Copyleft and Creative Commons: some rights reserved

In the glossary of the page that includes the copyleft project
, it is pointed that its original purpose is that of protecting free circulation of software code and the knowledge this entails. Copyleft uses copyright legislation to protect freedom of copy, modification and re-distribution (including sales), instead of restricting them. The author gives away all rights he/she has on its work to other people, with the sole condition that any derived work is still protected with a copyleft license. 

Copyleft is the legal and political basis of free software through its use in the GPL license (General Public License). It has also been successfully used in technical books and licenses documentation (GNU FDL license). Some are trying to adapt it to other realms, such as music (LML, Free Music License, in Spanish). 

With these types of licenses one must ask: can a license with copyleft characteristics achieved the desired protection within the Biodiversity Information System, that is, to respect copyright and agreed conditions, without the need to create depriving rights? Is a license of this type in agreement with the SIB philosophy? The answer seems affirmative because this type of license gives protection (respect of copyright, not commercialization), allowing for freedom in the use of the works protected under this license, as long as the registered works are also governed by the same conditions. It still remains in doubt if it will be possible to elaborate a special license for the SIB website following the principles of copyleft, and introducing the symbol of the movement [image: image11.png]


. This was a question impossible to answer due to the lack of response from the promoters of the movement. The procedure to be included in such a license within the movement is not known. 

The other alternative trend to copyright is Creative Commons, a movement that promotes the free circulation of works and ideas and is based upon the principle of trust in community spaces. They propose a regulation that begins with copyright, but without praising property rights. It does not block normal circulation and distribution of works and information, and allows for freedom to individually establish the game rules according to specific needs. Among others, it allows copy, alteration and does not reserve all the rights, but only some. 

This license is specified by four easily understandable icons that can be combined depending upon what kind of protection scheme is needed. 

[image: image17.png]



The first icon is the one that proposes citation of the work’s original author (moral rights to paternity) upon any further use that is intended for this work. This icons forces the system users to respect the paternity rights, and promotes and ideal of respect for other people’s work. As such, the name of the researchers will always accompany the work in any further use that is given. If this icon is included in the SIB license, it would fulfill the proposed objective of appropriate citation of the authors of works made available to everyone in the web. Besides, this would be an educational process for the system users, as they would have to be aware at all time of the author of the work that they will use through the SIB website. 

 SHAPE  \* MERGEFORMAT 


The second icon proposed by the license is to prohibit commercial exploitation of the work. This functions as a reaffirmation of the non-commercial nature of the data and information on biodiversity of the SIB. Reserving the full rights to economic exploitation is compatible with the spirit of the System: data and information on biodiversity do not have a commercial purpose. Their aim is to be a source of information that promotes the exchange of information on biodiversity in Colombia, as is to be a basis for making decisions regarding knowledge, preservation and sustainable use of biodiversity, and to be a center of essential information for research, education and decision-making on the subject. There is, nonetheless, the possibility of contacting the holders in case on any commercial interest, who is completely autonomous in allowing or prohibiting the proposed commercial use.  
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 The third icon proposes to share under the same license all works derived from the original work protected by this same group of rules. It seeks to perpetuate “inheritance” of the spirit praised by this license. If the information was acquired with an open, non-commercial spirit, respecting the authors, then this principle must multiply indefinitely in any subsequent uses of the work. It can be said that this point revives the spirit of copyleft licenses. According to SIB, this symbol must be included since what is intended is to maintain the continuity of the principles supported from the very moment that the works were made available to users through the website. 
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 The last icon proposed by the license has no specific application in the case of SIB, because what it proposes is to not allow any alteration of the works protected under this license. SIB is not looking to be rigorous in the use of information “as is,” but instead it seeks respect of the conditions proposed on the website. There can be derivative works, as long as they are protected by the same type of license. 

According to the Biodiversity Information System, the philosophy extolled by this movement is absolutely compatible. The ability to reserve some rights and at the same time allow free circulation is a good strategy to adequately fulfill the purpose of SIB. Protect without privatization is a way of creating the necessary trust to achieve the type exchange that is needed on the subject of data and information on biodiversity. (This principle has been extolled by the System and by the Biological Diversity Agreement)

Other issues that favor not so much the contents protected by these licenses, but the practical use of them, is the fact that CC licenses are designed especially for their easy understanding by people with no legal background. For this purpose it is structured around large, easily identifiable icons that can be easily related to their meaning, allowing for certain familiarity and understanding of the conditions proposed in them. Also, these licenses have the support of academic groups that specialize in Internet legal issues, which gives them a well-researched content and solid foundation for their use.

CONCLUSIONS

With the arrival of new communication and information technologies, the easiness of the reproduction of works and consequently the information and contents therein have generated considerable worry about adequate respect to the holder’s rights on the subject of biodiversity data and information. Even though copyright is the system that has been commonly used for the protection of immaterial creations such as those contained within a biodiversity information system, this institution does not seem to be the appropriate instrument for the protection of data and information on the subject. On one hand, this is so because the premises upon which copyright is based are of commercial nature and differ from the principles of SIB, that seeks exchange and facilitate the flow of data and information. And on the other hand, if the objective is to protect data itself, this institution is based upon the premise of protection of form and not content. 

It seems that the real worry of the scientific community is to achieve adequate citation of authors and respect of certain established conditions regarding data made available to users through the SIB website. To achieve this, it is not necessary to establish property rights (although it is possible to give this protection to the holders, if they so desire). Alternative mechanisms are proposed, such as creative commons licenses, technological means, use of contracts, establishment of conditions for the use and access of information through websites and metadata (within which an emphasis on source citation is made), generation of educational processes, all combined with a clear and transparent policy regarding management of information. This proposal seeks to become a solution to the problem of finding adequate protection that is in agreement with the nature of data and information on biodiversity. 

RECOMMENDATIONS

· Institutional policy consolidation: It is important to begin with a clear policy regarding data and information management, such as the one proposed by the Institute in its institutional policy document for the management of data and information on biodiversity. The premises extolled by the Biological Diversity Agreement must be considered as guidelines regarding freedom and exchange of information, keeping in mind all other information networks on biodiversity, both nationally and internationally. 
· Differentiation of the object to be protected: The protection parameters for data and information on biodiversity must be more relaxed than those used as reference for commercial purposes, in agreement with the specificity of the protected object. Knowledge is an immaterial good that cannot be compared to other immaterial goods that simply offer commercial services. 

· Educational processes: Awareness must be created within the system users in order to respect copyright and data and information in general, as well as a flow of information on the system to be used for this purpose. As such, it is essential to assist to the training, to organize forums with the system users, to open up academic discussions, to create sensitivity towards the subject in the legal departments of the participating institutions. Protection through alternative means is not well known in Colombia and it is necessary to explain how they work, their implications and advantages in the protection of information on biodiversity. Furthermore, the webpage must implement educational tools for the system users (such as icons that remind of author citation, friendly messages that can guide the user to cite correctly, help tools, etc.) 
· Licenses: Incorporate a licensing contract where the rules that govern third-party usage are established regarding the use of information obtained from this server. Use the license proposed by Creative Commons and add a link to these licenses in the SIB website 

 .

· Conditions of access and use: The SIB website must contain a document that establishes conditions of access and use of the information there available. This document will confirm all related to copyright (copyleft or CC), prohibition of commercial use of the information, save previous agreement among parties, ethical use of the information, release of liability, and the adequate citation of the source.

· Contract Holding: The contractual tool is one of the most efficient for regulating relations between the parties involved in the system, other interested parties and the general public. It allows for the establishment of clear game rules that could, in the future, avoid confusions that hinder the development of a relationship between the parties. Along these lines, it is important to review internal and third-party agreements in order to create, between the parties, certain obligations relative to the protection of data and information on biodiversity. Acceptance of protection of data and information available in the website must be established contractually through a system chosen by the EC-SIB (CC license). 

·  Data generator autonomy: Data generators have complete autonomy regarding data protection. They will establish if the information should be freely available to everyone, or if access and use restrictions are to be established. Those generators that agree to have their information freely accessible, will be regulated by the general rules of the SIB website (CC license).

· Institute documents: It is important to carry out the corresponding additions regarding protection of data and information on biodiversity, copyright, institutional policy documents dealing with biodiversity data and information management, and of the comprehension memorandum for the Biodiversity Information System in Colombia. 

· Technological procedures: Some technological procedures can be implemented in the SIB webpage. Certain tools must be developed that allow freedom of access and, at the same time, stimulate the creation of a space based upon trust and respect for the work of others. Procedures can be put into action to control or prevent certain non-desirable uses. 

· Information reservation: Factual protection of information through secrecy can be used whenever there is sensitive information that cannot be made available to users through the website. 

· National presence: It is very important to be present in national discussions on the topic of database protection, since the scientific community must watch over interests regarding biodiversity, and struggle for a system that is socially fair and that promotes education and science. 
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ANNEXES

ANNEX 1

Adapted from An analysis of the implications of intellectual property rights (IPR) on the Global Biodiversity Information Facility (GBIF), by Manuel Ruiz Muller (www.gbif.org/prog/ocb/iprmtg/URL1119623163).
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	Instructions for citing the database provided.

	Royal Kew Botanic Gardens (UK)

Kew Record of Taxonomic Literature
	This database and its contents are © copyright (2001) of the Board of Trustees of the Royal Botanic Gardens, Kew. All rights reserved.
	Copies, including those made in electronic form, may be made of the data held within this database for your own use or for use within your organisation. It may also be used in the compilation of a bibliography supplemental to work of your own preparation.
	
	Instructions for citing the database provided.

	Royal Kew Botanic Gardens (UK)

PIC Electronic Plant Information Centre
	Kew or licensors own copyright and any other IPRs.
	Subject to a catalogue of Terms and Conditions of use of the Website.
	Data should not be used for commercial purposes.
Data may be used solely for scholar, educational or research purposes. It should not be published, except in small extracts provided for illustrative purposes and duly acknowledged.

Any other use of data or any other content from this website may only be made with our prior written agreement.
	Acknowledge the source of the data by the words "With the permission of the Trustees of the Royal Botanic Gardens, Kew" in a position which is reasonably prominent in view of your use of the data.

	New York Botanical Garden (USA)
	Text, image files, audio and video clips, and other content on this website are the property of the New York Botanical Garden and are protected by copyright and other restrictions.

Copyrights and other proprietary rights in the content on this website may also be owned by individuals and entities other than, and in addition to, the New York Botanical Garden.
The New York Botanical Garden expressly prohibits the copying or distribution of any protected materials on this website, except for the purposes of fair use as defined by federal law (research, etc.).
	The content may only be used for personal, educational or non-commercial purposes.
	Unauthorized commercial publication or exploitation of text, images, or content of this website is specifically prohibited.

Anyone wishing to use any of these files or images for commercial use, publication, or any purpose other than fair use must request and receive prior written permission.
Permission for such use is granted on a case-by-case basis at the sole discretion of the New York Botanical Garden. A usage fee may be assessed depending on the type and nature of the proposed use.
	Users must cite the author and source of the content as they would material from any printed work.
The citation must include all copyright information and other information associated with the content and the URL for the New York Botanical Garden website.

None of the contents may be altered or modified.

Users must comply with all other terms or restrictions which may be applicable to the individual file, image or text.

	Expert Center for Taxonomic Identification ETI
	All data in the WBD are copyright protected by the authors, artists and other contributors and may not be copied or reproduced without approval of ETI and the lawful owners.
	Free of charge for non-commercial use: scientific and educational purposes.
	
	

	DATABASES

Munich Information Center for Protein Sequences (MIPS)
	MIPS Databases and associated information are protected by copyright. This server and its associated data and services are for academic, non-commercial use only.
	Commercial users may contact the distributor Biomax Informatics GmbH.
	
	Neither the use for commercial purposes, nor the redistribution of MIPS database files to third parties nor the distribution of parts of files or derivative products to any third parties is permitted.


ANNEX 2
ACCESS AND USE CONDITIONS OF SIB ON THE INTERNET

The general policy of the Biodiversity Information System considers essential to promote the exchange of information on biodiversity in Colombia, in order to support timely and efficiently scientific research, education or decision-making processes related to knowledge, conservation and sustainable use of the Colombian biological diversity.
The members of SIB acknowledge the right of use of their data made available through the SIB website; therefore, the use of the information contained therein will be ruled by the following conditions:

General terms for the use of information in the SIB website 

License of use: The SIB website uses a Creative Commons license. This license seeks the creation of an environment that promotes and facilitates the exchange of works by researchers and developers, as a way to promote a culture of freedom based upon trust.

Authorship: In any situation where information contained in the SIB website is used, the author of the data and the managing node must be cited, according to the information registered in the metadata. These citations must be maintained in all subsequent uses of such information.

Non-commercial use of the information: The user guarantees that the information obtained will not be used for commercial purposes. Paragraph: Written authorization of the holder is needed for the commercial use of the information obtained through the website. In such a situation, the user must contact the person or entity that administrates the original information, according to the information registered in the metadata; in lack of that, he/she must contact sib@humboldt.org.co so that the SIB Coordinating Team (EC-SIB, for its acronym in Spanish) can establish the contacts between the involved parties.
Ethical use of the information: The user guarantees that the information obtained will not be used in activities that go against conservation or sustainable use of the biodiversity for instance, traffic of species.

SIB liability: Although the EC-SIB (of the Alexander von Humboldt Institute) requires information of high quality for public domain, it is not responsible for quality nor veracity of this information, and it is not liable for possible damage caused by the use of data and information contained in the website.

Software and technological tools: The EC-SIB (of the Alexander von Humboldt Institute) has copyright over the tools it develops, and as such, these must only be used for purposes of information. Any commercial use must be subject to direct approval of the holder.

Special copyright situations: Some documents and products (photographs, videos, and others) are protected by copyright, and in such a case will be identified by the © symbol.

Restricted-access information: The EC-SIB reserves the right to restrict access to certain information it considers sensitive or to any of the managing nodes. The EC-SIB can block free public access to such information.
ANNEX 3

ANNOTATED BIBLIOGRAPHY

Boyle J.& Jenkins J. 2003. The Genius of Intellectual Property and the Need of the Public Domain. The Role of Scientific and Technical Data and Information in the Public Domain: Proceedings of a Symposium. National Research Council of the National Academies. Washington D.C.

In the first place, the text discusses the capabilities of the Intellectual Property (IP) system (creation of markets where they originally did not exist, allowing the existence of a decentralized system of innovation and expression), and what the system is designed to do.
Then it discusses recent expansion of intellectual property, and the available tools of economic or non-economic nature for the appropriation of the protection limits of the system. An overview of the negative aspects of IP expansion is given in regards to reach, time-period of protection and content. What would be the consequences for science and the innovation system and for public domain? Although the last issue has not been clearly defined, it is very important to conceptualize it and understand its importance in science and art.

It is extremely urgent for the scientific community to use alternate options to intellectual property; examples of these are Creative Commons and Electronic Frontier Foundation. Finally, the author proposes the need for an understanding of the role of public domain and public goods in innovation policies.
Code de la Propriété Intellectuelle. 2000. Sous la direction de Georges Bonet. Ed. Dalloz. Paris, France. 1194 p.
This is the French Intellectual Property Code. It compiles all issues on the subject of protection of immateriality and contains all European directives and international treatises on intellectual property.
Intellectual Property: Databases and copyright. URL: www.intellectual-property.gov.uk/std/faq/copyright/databases.htm.
The article gives a simple explanation on the basic concepts of copyright regarding databases.
David P. 2002. The Economic Logic of “Open Science” and the Balance Between Private Property Rights and the Public Domain in Scientific Data and Information. The Role of Scientific and Technical Data and Information in the Public Domain: Proceedings of a Symposium. National Research Council of the National Academies, Washington D.C. 20 p.
The “open science” institutions examine intellectual property in order to deal with resource problems for information production and distribution. Open science depends upon a system of non-commercial compensation to resolve certain resource distribution problems inherent to the characteristics of information as an economic good. The high charges demanded by the holders of intellectual property rights have a full consequence on science, as they are holding up exploration research programs that are fundamental to the long term process of knowledge-based economies.

The document explains the characteristics of data, information and knowledge as economic goods: first, they are not rival goods, they can be used simultaneously for the benefit of different agents and, second, it is more costly to try to retain an exclusive possession than to release it for use (characteristic of public goods). It presents an overview on the economic logic behind open science (ethics, norms and institutions), and its cooperative, community and free knowledge exchange character.

It also examines the current state of digital technology and telecommunication developments, where easiness in handling of information has also generated a proliferation of intellectual property rights that restrain access to information that had been for long in the public domain. It shows the costs that intellectual property exerts upon scientific research.

K.Yu P. Evolving Legal Protection for Databases. URL: www.gigalaw.com/articles/2000-all/yu-2000-12-all.html.

This document clearly describes, in plain language why the United States has not been able to adopt a directive for database protection similar to the European counterpart. It explains what is protected under the European Directive and what has been the response to it in the United States. Its language is very simple and clearly explains concepts in regard to lack of adoption of a similar strategy.
Committee on Issues in the Transborder Flow of Scientific Data. US National Committee CODATA. 1997. Bits of Power. Issues in Global Acces to Scientific Data. In: National Academies Press, Washington D.C. p. 6 - 35.
This document shows the double-edged sword of new technologies: easy access to information, but difficulty in its protection. It clearly explains the reasons that generated the creation of the European Directive for database protection via a sui generis system. It makes a very interesting and critical analysis of the rights granted in this legislation and gives an overview of the European legislation in this matter. Afterwards, it delves into the field of science, the importance of finding a right balance between private and public interests, the need to keep in mind the scientific community for political and legislative decisions on the subject (absent in Europe). It gives interesting suggestions about what to be aware of when regulating the subject, and the importance of recognizing that science and education cannot be regulated by common market laws.

Reichman J.H. 2002. Mondialisation et Propriété Intellectuelle. Database Protection in a Global Economy. In: Revue Internationale de Droit Economique. Ed. de Boeck, 2-3. p. 456-504.
This article contains a clear analysis on the debate of database protection in the United States through a sui generis system, in emulation of the European Directive of 1996,which gives databases this form of protection. The article discusses, from the standpoint of the theory of economical analysis of law, the existing alternatives between a protective system through exclusive rights and that of basic compensation, such as the one with extra-contractual responsibilities. This article proposes that the United States should head towards minimal protection, taking into account the social cost of an unfair balance in database protection.
Finally, it proposes an interim system of protection while the various states decide how to protect their databases, considering that database protection does not require total harmony but diversity in the protection mechanisms, starting from the basis of a minimal protection that can ensure fair competition in the world. For this minimal protection, the Geneva Convention of 1971 for the protection of sound recordings is proposed as a starting point.
This is a very interesting article that gives strong and clear arguments on the topic, aside from presenting a very realistic perspective of the hazards derived from establishing intellectual property rights over databases.

Rubio Torres F. 2003. Conozca y proteja sus derechos de autor: aspectos relativos a la obra audiovisual. Ministerio de Cultura, 1ª ed. Bogotá, Colombia. 166 p.

This book deals with audiovisual copyright. It explores all the elements of copyright and it presents a useful classification of works protected by copyright.
Ruiz Muller M. 2004. An Analysis of the implications of intellectual property rights (IPR) in the Global Biodiversity Information Facility (GBIF). p. 43. URL: www.gbif.org/prog/ocb/iprmtg/URL1119623163.

This interesting work approaches the implications of intellectual property rights in the framework of GBIF from a particular point of view. It gives an introduction to the importance of data and information in the development of societies and the parallel evolution of information technology and the Intellectual Property Rights (IPR) for their protection.
The document shows the political and legal contexts for database production (basic tool for data compilation) and particularly, how GBIF, in its role as primary data provider, is affected by these legal and political developments.

It explains very clearly the nature of GBIF, its proposed management of information, system objectives, user activities, and its Memorandum of Understanding, where IPR are regulated, based upon the principle of free sharing of biodiversity data. It is a very illustrative document since it tries to exemplify, through tables, different systems with biodiversity information and how do they regulate IPR, access and use of data, restrictions, liability, release and source citation. In addition, it explains the basic concepts of copyright and their relation to databases. There is also a comparison of copyright and public domain, also including the copyleft concept. The document presents a comparative table of worldwide legal entities that protect databases, comparing the European Directive, the protection offered in the United States, WIPO Copyright Treaty (WCT) and WIPO’s 1996 proposal for a fundamental protection of IPR on databases). It studies several other mechanisms of information and data protection (technological procedures, institutional policies, confidentiality agreements). Furthermore, it proposes models for regulating copyright, conditions of information access and use, and the responsibilities from which biodiversity information systems cannot be held liable.
The topic of information repatriation to its countries of origin is interesting as it is dealt with in a very detailed manner. The text offers some final conclusions on practical issues that can be useful on any given regulation of a biodiversity information system.

Scotchmer S. (Testimony). 2003. Intellectual Property-When is It the Best Incentive Mechanism for S & T Data and Information? The Role of Scientific and Technical Data and Information in the Public Domain: Proceedings of a Symposium. National Research Council of the National Academies, National Academies Press, Washington D.C. p. 15- 18.
Why intellectual property? Four wrong answers:
· Without IP there is no investment: False. There are many other incentive mechanisms that are not IP. More than half of Research and Development (R&D) is financed by public money.

· IP brings benefits without costs and does not harm the user: False. Licenses have a cost and this cost reduces the access of many to the product.

· The private sector is more efficient than the public one.

· Without IP, even inventions found in public domain are not used in an efficient manner: False. If an invention is useful and is placed in public domain, people will make use of it.

Story A. 2002. Copyright, Software and the Internet. CIPR Background Paper 5, CIPR, London. p. 96- 110. URL: www.iprcommission.org.

This article deals with copyright laws in the new age of information, the virtues of such an institution to encourage creativity, and the new challenges that this implies for developing countries. The document is based upon four premises:
· How important is copyright for stimulating cultural industry and other types of industry in developing countries?

· How does copyright affect developing countries, as consumers of foreign goods via Internet, particularly on the field of education?

· What should developing countries do to reinforce copyright laws?

· How does software copyright law affect developing countries?
Vercelli A.H. Creative Commons y la profundidad del Copyright. In: Revista Enredando. N. 353-105 de la 4a versión. URL: http://sindominio.net/afe/dos_copyleft/cc.pdf.

This article is a survey of the Creative Commons (CC) movement. It explains what are the objectives of the licenses as alternative forms of protection, which intend to favor an interaction environment and the creation of communal spaces. It is proposed as a good tool for the enrichment of public domain and participation in public spaces. The document briefly explains how the CC license is structured.
Vivant M. 1997. Les Créations Immatérielles et le Droit. Ed. Ellipses. France. 124 p.

The document provides a global perspective of each of the components of the intellectual property institution. It studies each of the institutions that constitute intellectual property from the standpoint of three questions: A right for what? A right for whom? A right for doing what?

� Confirmed in article 17 of the CBD and drafted in the preface. In Colombia, this agreement was ratified by law 165 of 1994. 


� In the last few decades we have witnessed efforts to introduce and strengthen intellectual property rights over scientific and technical knowledge through the use of copyright, authorship and other new forms of protection, such as the one confirmed for databases in the European directive of 1996.


� It translates into X amount of money that must be assumed by users to access information or make use of it. 


� David, Paul. The Economic Logic of «Open Science » and the Balance between Private Property Rights and the Public Domain in Scientific Data and Information: A Primer. En: The role of Scientific and Data Technical Data and Information in the Public Domain. Proceedings of a Symposium. National Research Council of the National Academies. p. 27


� Vivant, Michel. Les créations immatérielles et le droit. ED. Ellipses. France, 1997, p. 5


� Such as the right to education, information and image.


� The holder property rights


� The limitations and exceptions are confirmed by law: found in articles 31 to 44 of law 23 from 1982.


� Patrimonial rights are valid throughout the life of the author, plus 80 years after his death. 


� See note 5, p. 12.


� Articles 52 and 53 of the Andean Decision 351 of 1993


� Rubio Torres, Felipe. Conozca y proteja sus derechos de autor: aspectos relativos a la obra audiovisual 2003. Ed. Unibiblos. 1st edition, 2003. p. 27.


� Currently there is an international debate on a better way of protecting this kinds of works through the copyright institution, or if it is better to create a sui generis legislation that protects works with special features.


� Article 30 of law 23 of 1982 and article 11 of Andean Decision 351 of 1993


� Article 12 of law 23 of 1982 and article 13 of Andean Decision 351 of 1993


� � HYPERLINK "http://www.derautor.gov.co" ��www.derautor.gov.co� 


� World Intellectual Property Organization, in its WCT treatise (World Copyright Treaty)


� See note 5, p. 18


� Articles 260 to 266, Decision 486 of 2000


� Article 7, law 256 of 1996.


� Decision 486 of 2000 in heading XVI regulates unfair competitive behavior linked to industrial property.


�Longhorn, Roger A.; Henson-Apollonio, Victoria y White, Jeffrey W., Aspectos jurídico-legales del uso de datos y herramientas geoespaciales en la agricultura y en el manejo de los recursos naturales. CIMMYT, México. 2002.


� These will be studied in the second chapter of the document


� Stallman, Richard. The GNU Project. in: � HYPERLINK "http://www.gnu.org/gnu/thegnuproject.html" ��http://www.gnu.org/gnu/thegnuproject.html� 


� � HYPERLINK "http://www.sindominio.org/copyleft" ��www.sindominio.net/copyleft�


� � HYPERLINK "http://www.gnu.org" ��www.gnu.org� 


� Ming, Wu.l copyleft explicado a los niños para desmontar algunos equívocos. In: � HYPERLINK "http://www.sindominio.net/afe/dos_copyleft/ninios.pdf" ��http://www.sindominio.net/afe/dos_copyleft/ninios.pdf� 


� � HYPERLINK "http://www.artlibre.org" ��www.artlibre.org� 


� � HYPERLINK "http://artlibre.org/licence.php/lales.html" ��http://artlibre.org/licence.php/lales.html� 


� � HYPERLINK "http://www.musicalibre.es/index.php?module=htmlpages&func=display&pid=11" ��http://www.musicalibre.es/index.php?module=htmlpages&func=display&pid=11� 


� � HYPERLINK "http://www.creativecommons.org" ��www.creativecommons.org� 


� Non-profit foundation created in 2001, with the support of the Center for the Public Domain for Internet,  the Harvard Law School Society and the Center for Internet and Society of the Law School at Stanford University.


� Vercelli, Ariel Hernán. Creative commons y la profundidad del copyright. In: Revista Enredando. N. 353 – 105 de la 4ª versión. � HYPERLINK "http://sindominio.net/afe/dos_copyleft/cc.pdf" ��http://sindominio.net/afe/dos_copyleft/cc.pdf� 


� Ibid


� Ibid


� Ibid


� “The contracting parts will facilitate the exchange of information from all the sources publicly available that deal with preservation and sustainable use of biological diversity, keeping in mind the special needs of developing countries. This exchange of information will include the exchange of results deriving from technical, scientific and socio-economic research, as well as training and study programs, specialized knowledge, indigenous and traditional knowledge…” 


� Instituto von Humboldt. Memorando de entendimiento para el sistema de información sobre biodiversidad de Colombia. Version 2.0


� ibid


� This same disposition is found in article 10 on Software Programs and Data Compilations, contained in the ADPIC agreements (Agreements of Intellectual Property Rights Related to Commerce, in Spanish), which took place in 1004, in the GATT meeting, for the creation of the World Trade Organization. 


� Article 10 of the ADPIC, article 5 of the treatise of Copyright by the OMPI in 1996: WCT (The World Copyright Treaty).


� In Colombia, the National Office of Copyright uses objective criteria for protection, that is, a databse is considered original as long as it is not a copy of an existing one. 


� Article 7, Directive N 96/9, regarding Database Protection. French Intellectual Property Code. Ed Dalloz, 2000. P-530.


� Bits of Power. Issues in Global Access to Scientific Data. Produced by the Committee on Issues in the Transborder Flow of Scientific Data. US National Committee CODATA. National Academy Press, Washington 1997. P-13.


� K.Yu, Peter. Evolving Legal Protection for Databases. p. 4 in: www.gigalaw.com/articles/2000-all/yu-2000-12-all.html


� Ibid


� This is one of the arguments used by the European Union Commission for granting sui generis protection to database producers in order to face foreign competition


� ibid. 


� See note supra 61


� Called self-help tools


� Copyright, in this case.


� It is a bit ironic to have to pay a price when almost all research regarding biodiversity is financed either with public money or with donations from foreign countries. 


� Alexander von Humboldt Institute. Memorando de entendimiento para el Sistema de Información sobre Biodiversidad en Colombia. 2nd version. p. 6


� That is, Copyright,


� Phrase by Thomas Jefferson, 1813


� It is the participants who generate and manage biodiversity data and information in an appropriately distributed manner. 


� Use of biodiversity data and information without generating or managing it. 


� People that do not have a particular interest in biodiversity data and information, but can use the information products generated by them. 


� This objective is presumed when the act in its specific conditions is considered ideal to maintain or increase market share.  


� A copy of this contract is annexed. It can be found online in the SIB website by clicking the conditions fro access and use button. � HYPERLINK "http://www.siac.net.co/sib" ��www.siac.net.co/sib�  


� For example, in NBN’s webpage (www.nbn.org), a licensing contract is established that is sent via email to all individuals that wish to download information from the website. In that license, terms and conditions of use are established, demanding the user’s agreement to follow such conditions. 


�  � HYPERLINK "http://copyleft.sindominio.net/index.php?module=pnEncyclopedia&func=display_term&id=1&vid" ��http://copyleft.sindominio.net/index.php?module=pnEncyclopedia&func=display_term&id=1&vid�= 


� It is important to emphasize that these licenses are created with the support of universities, lawyers and other specialists in the subject, as a response to the needs of the academic, scientific and artistic communities that view the free flow of information as essential to the development of society. 
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